R v Hneihen and R v Singer
Back to Back Significant Decisions for Mentally Disordered Accuseds

from the Ontario Superior Court
by Cynthia Fromstein
Mr. Christopher Hynes, a Toronto criminal defence lawyer, is counsel to numerous defendants in the mental health courts.  Many of these accuseds have been ordered by a Judge to be transferred to a hospital - after a finding of unfitness pursuant to a treatment order, or pending an Ontario Review Board hearing following findings of unfitness or Not Criminally Responsible (NCR). Routinely these mentally disordered accuseds have been held in jails pending availability of a hospital bed in a designated psychiatric hospital. Mr. Hynes has brought, in appropriate cases, applications to the Superior Court for habeas corpus to declare the incarceration at jail unlawful and to enforce the carrying out of the warrant of committal to a hospital.  

In one such instance, R v Singer [Note 1] Mr. Singer was arrested November 3, 2009 for failing to appear on a charge of fail to comply probation.  He was found unfit to stand trial on November 5, 2009 and ordered detained at the Centre of Addiction and Mental Health (CAMH) pending a Review Board hearing.  An initial ORB hearing is mandated by the Criminal Code to take place within 45 days where a court refers the disposition to the Review Board, and that hearing was held on December 8, 2009. But still by that date Mr. Singer had not been transferred from the jail to the hospital. The Review Board made its own finding of unfitness and in its disposition ordered that the accused be detained on the minimum secure unit of CAMH.

 On December 8, 2010 Mr. Hynes launched an application for a writ of habeas corpus ad subjiciendum   with mandamus in aid. A routine result of such applications, a hospital bed was found just before the date of the application at Superior Court and on December 18, 2009 Mr. Singer was transferred to CAMH. On December 21st the Superior Court application for habeas corpus was abandoned but the Applicant indicated the intention to seek costs. 
Another of Mr. Hynes’ clients, Mr. Hneihen was found Not Criminally Responsible (NCR) at the Ontario Court of Justice on June 10, 2010 on charges of forcible confinement, sexual assault; fail to comply with recognizance, theft under $5,000 and two counts of mischief under $5,000. Justice Schneider ordered that Mr. Hneihen be detained at CAMH or its designate pending a disposition of the ORB.  Mr. Hneihen was not transferred to the hospital and remained at the Toronto Don Jail. He had still not been transferred to hospital by the date of his initial ORB hearing on July 15, 2010. The Ontario Review Board issued a disposition on July 20, 2010 ordering that the applicant be detained at CAMH. Mr. Hneihan remained at the Don Jail up until the date of his habeas corpus application at Superior Court on July 30, 2010. Madam Justice Forestell of the Superior Court issued an endorsement on July 30, 2010 ordering that the accused be moved immediately to CAMH in compliance with the court orders, and released her written reasons on September 28, 2010. [Note 2]
To determine the dual questions on the application of habeas corpus - whether there has been a deprivation of liberty and whether that deprivation is unlawful - the court determined that it had to answer the question: Is it lawful to detain an NCR accused in a jail pending his/her transfer to a hospital following verdict of NCR and if so for what period of time?

At the time of a finding of NCR, where the trial judge remands an accused to the ORB for disposition, the Criminal Code provides that the person’s prior form of release continues in force pending the ORB disposition, subject to the court, on cause being show, vacating the bail order and substituting an order for detention or release OR detention in hospital pending the ORB disposition. 
In her reasons for judgment Forestell, J. restated that the objectives of part XX.1 of the Criminal Code are to treat rather than punish the NCR accused and to detain him/her in a hospital rather than a prison. She noted that both the trial court and the ORB followed the provisions of the Code, considered the liberty interests of the accused and made valid orders. These valid orders were not followed.  She indicated that “it is meaningless to have a process which carefully considers and safeguards the liberty interest of the NCR accused if the resulting orders  need ...not be implemented by the state. “
The Court rejected the Crown argument that the case was analogous to that of Mental Health Centre Penetanguishene v Ontario (Rea) [Note 3].  In that case an NCR accused was ordered by the ORB to be transferred from one minimum secure hospital facility to another. There were no provisions made in the order for privileges to be continued at the sending facility pending the transfer. The Court of Appeal ruled that the Ontario Review Board should have allowed for the continuation of privileges during the “inevitable detention at MHCP of uncertain duration while awaiting transfer.” Forestell, J. noted that Mr. Rea, unlike Mr. Hneihan, was detained at a hospital with the same security level  pending transfer, resulting in a vastly different restrictive quality of detention that that of Mr. Hneihan  who was held in jail. Furthermore Mr. Rea’s interim detention in hospital was itself within the jurisdiction granted to a Review Board. Mr. Hniehan’s interim detention in jail was contrary to the provisions of the Criminal Code, which do not give a Review Board authority to detain an accused at jail. Forestell, J. ruled that the comments of Watt, J.A. in Rea recognizing  “the inevitability of delay” in implementing dispositions of the ORB that order transfers between equivalent hospitals cannot be interpreted as condoning the lawfulness of detention of an NCR accused in a jail in the face of a valid court order or ORB disposition mandating detention in hospital.  
In finding that the detention of the applicant at the Don Jail was unlawful Mdm. Justice Forestell stated that there was both a lawful court order and a subsequent lawful disposition of the ORB that required the accused to be detained at CAMH and not the jail. “There was, after the order of Schneider, J. no lawful authority for Mr. Hneihen to be detained for any period of time in jail. ...There exists a valid constitutional scheme to determine the nature and quality of the detention of an NCR accused following the verdict of NCR. It cannot be overridden by an opaque and bureaucratic process with no discernible criteria, no temporal limitations and no appeal.”
Shortly after the release of the Hneihen decision Madam Justice Kitely of the Superior Court issued judgment in the costs application against the Crown in R v Singer. In her reasons she notes her full accord with the reasons in Hneihen and finds that they apply equally to a person found unfit to stand trial.
Kitely J. was determining a costs application in the unusual circumstance of an absence of a determination as to the success of an application. She noted that there was no basis here for an order of costs as a s.24(2)  remedy for a Charter breach because in these circumstances there had been no finding that Mr. Singers was wrongfully detained or that his Charter rights were breached. 

Kitely J. granted the application for costs on the following bases: 
While there is the ‘traditional rule’ that the Crown should be unfettered in a prosecution by the threat of costs...“this case is not a routine criminal proceedings against a capable defendant“. Rather it is a prosecution against   a person who was found unfit to stand trial. Mr. Singer did not seek to be released. He simply sought compliance with the order. “
She held that the circumstances constitute “a serious affront to the authority of the court and a serious interference with the administration of justice. “
She found the Crown’s assertion that none of the agencies involved - the prosecutor, CAMH, the Ministry of Community Safety and Correctional Services, and the Superintendent of the Don Jail - had done anything wrong amounted to an unacceptable assertion that none of them need to take responsibility for compliance with a valid court order. In strong language she rejected the Crown’s assertion that it is the role of the defence and not the prosecutor to assure compliance with a court order for hospitalization of an unfit accused, stating “...The fact that the Crown takes the position that it can wash its hands of an accused person found unfit to stand trial is unacceptable given that all of the proceedings are in Her Majesty’s name.”
Mr. Hynes is to submit in the upcoming month his bill of costs subject to agreement of an amount between the parties. There have been previous applications for costs in similar circumstances but this is the first time, to this writer’s understanding, that costs have been awarded. 
Since Hneihen Toronto jails are refusing to admit accuseds where the warrant of committal endorses a transfer to a hospital. Where no hospital bed is available these persons are being kept at police stations.  
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